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PETITION of Joux Binrwnis rug, ſs, TE 


ver in Skippen of Craven. b bich 


HE petition now to be anſwered, reclaims againſt 


ſuſtained at the reſpondent's inſtance, and the petitioner 
decerned in payment to him of 483 J. 7 s. 10 d. Sterling, 
being the price of a parcel of cattle purchaſed by the peti- 
tioner from George Gillenders, factor on the Lewis, in ſecu- 
rity of which he had indorſed to the reſpondent, as agent 
for the ſaid George Gullenders, certain promiſſory notes; 
as alſo, decerning for the ſum of 16 J. 125. 2 d. paid by 


the reſpondent, upon the defender's account, to Renneth 


Mackenzie junior, merchant in Stornoway, and for the inte- 


reſt of theſe two ſums, nomine damni, from the 1 5th Janu- 


ary 1766, when the ſummons was executed, and modified 
the account of expences to 17 J. 17 5. excluſive of the ex- 
pence of extracting the decreet. 

No 
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g the Lord Ordinary's interlocutors, therein fairly re- 
| cited, of dates the 5th, 24th; and 27th days of / 
February, and 7th March 1767, whereby action is 
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No exception is taken to the article of 167, 12s. 29. 
but, with reſpect to the other and greater debt of 483 /. 
7 8. 10 d. the ſum of the defence as reſtated in this reclaim- 
ing petition, 1s the reſpondent's having failed in the regu- 
lar negotiation of the aforeſaid promiflory note, by means 
of which, and the ſuperveening inſolvency of the granter 
of theſe notes, as the petitioner was diſabled from recover- 
mg payment of theſe notes from the granter, and conlc- 
quently, that the loſs from thence arifing, ought to lye up- 
on the reſpondent, by whoſe neglect or omiſſion that loſs 
was ſuſtained. 

Did the law ftand, as the petitioner is pleaſed to ſup- 
poſe, requiring the ſame ftriAneſs and punctuality in 
negotiating theſe inland promiſſory notes, as is requiſite in 
negotiating either inland or foreign bills of exchange, 
which the reſpondent will, in the fequel, take the liberty 
to diſpute; and ſuppoſing the reſpondent to have been 
guilty of that modica mora, of which advantage is endea- 
voured to be taken; the uſe that is now attempted to be 
made thereof, to forfeit the reſpondent of this large ſum, 
as the price of the cattle actually received and diſpoſed of 
by the petitioner, cannot but appear extremely unfa- 
vourable. 

Of late years, it has been uſual for the dealers of black 
cattle in our neighbouring country, to come or ſend to the 
remoteſt parts of Scotland to purchaſe cattle: The petitio- 
ner Birtwhiftle deals deep in that branch of trade. 

And as it would not be an eaſy matter to carry ſo much 
ſpecte about with them, from place to place, as would be 
ſufficient to pay the price of the cattle, their uſual method 
is, as they paſs thro' this part of the country, to procure 
from the bankers in this town promiſſory notes for diffe- 
rent ſums, payable at ſome diſtance of time, when 'tis 
thought they will have accompliſhed their round, and pick- 
ed up all the cattle they mean to purchaſe, and for reim- 
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burſement of the bankers here, from whom they have ob- 
tained theſe promiſſory notes, draw bills upon their corre- 
ſpondents at London. 

The reſpondents have been informed, and believe it to 
be true, that the value given for theſe promiſſory notes, 
which are now the ſubject in queſtion, was bills for au | 
valent ſums, drawn by Birtwhi/tle upon London, payable to 
Berry, the granter of theſe promiſſory notes; but which. 
bills were returned diſhonoured and proteſted ; and if that 
{hall appear to be the caſe, as it would have afforded a good 
detence to Berry himſelf in a queſtion with Þirtwhiftle, 
againſt payment of theſe pr FT ron notes, it muſt be e- | 
qually available to the reſpondent; but as there is hither- _ | k 
| to no ſufficient evidence how that fact ſtands, the anſwer to ; 
this reclaiming petition muſt proceed upon ſuppoſition, 
that no defence was competent to Berry againſt payment | 
of theſe promiſſory notes; and the queſtion from thence 
ariſing, is, whether the reſpondent, qua indorſee to theſe 
notes, has loſt his recourſe aloft Birtwhiflle the indorſer, 
on account of the alledged undue negotiation of theſe 
promiſſory notes, and the fact upon which that queſtion a- 
riſes, ſtands chor tly thus: 

In May 1765, John Birtwhijile, in his way to the N. eft= 
Highlands, and ifles of Scotiand, took from Fames Berry 
lain banker in Edinburgh, various promiſſory notes, for. 
different ſums, and amongſt theſe two notes, the one for 
300 J. the other for 200 J. Sterling, both dated the goth. 
May 1765, payable one month after date to hn Birtwwhi- 
file, or order, whereby theſe promiſlory notes became due, 
and were pay able upon the 3 -th /une 1765, and, according 
to the petitioner's doctrine, if not paid on that preciſe day, 
ought to have been proteſted: For tho' in proper bills of 
exchange, which are jurs. gentium, the law and praqice 
has allowed three days of grace, there is neither law nor 
practice for allowing the like days of grace in promiſſory 
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notes, nor is it neceſſary there ſhould. becauſe the party 
who grants theſe promiſſory notes, knows when they are 
payable. and ought 'to be prepared; whereas thoſe upon 
whom bills of exchange are drawn, having no previous 
notice when ſuch bills are to come upon them might be 
caught unprepared; wherefore, the law and practice has, 
with great propriety, allowed theſe lay-days to prevent 
ſurprize, and make the neceſſary preparations for anſwer- 
ing the draughts. 

Furniſhed with theſe promiſſory notes, John Birtwhiſtle 
proceeded to the Lewis, one of the remoteſt iſlands in 
Scotland, where he purchaſed from George Gillenders, of his 
own and the poor tenants cattle in that country, 189 cows 
and 146 ſtots, tho' theſe laſt, v:z. the ſtots, are in the re- 
claiming petition ſaid to amount only to 14, the price 
of the whole extending to the above mentioned ſum of 
483 J. 75. 10d. 

For Gillender's ſecurity and payment of this ſum, Birt- 
whiſtle, of this date, indorſed to the reſpondent John Ding- 
wall, for behoof of the other reſpondent George Gillenders, 
the aforeſaid two promiſſory notes, bearing to be for value 
received: For, tho' the indorſations themſelves bear no 
date, yet that, de faclo, they were indorſed no earlier than 
the ſaid 25th June 1765, is proved by a docquet of that 
date, ſubjoined to a hiſt of the cattle purchaſed by Biri- 
whiſtle, of the following tenor: Stornoway, 25th une 
* 1765, The above 189 cows, and 146 ſtots, extending the 
“price to 483 J. 7s. 10 d. Sterling, is the ſum for which 
the ſaid Mr. 70% Brrtwhiſtle has indorſed bills to Mr. 
George Gillenders, fadtor of the Lewas, of this date, with 
** recourſe.” 

And, as your Lordſhips will from thence perceive, that 
there remained but five days between the indorſation and 
the term of payment of theſe promiſſory notes; or, ſup- 
poſing the three days of grace to be added, it was ſcarce 
practicable, tho' an expreſs had been inſtantly diſpatched 
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from the Lewis, expoſed to ſo many ſtops, and other ac- 
cideats by the way, that theſe promiſſory notes could have 
come to the hands of the reſpondent ohn Dingwall, in 
ſuch time, as to be proteſted when they became due and 
payable. alliei isrodw 

The diſtance by water, between the iſland of Lewis and 
Pollew, which is the neareſt landing port upon the main 
land, is about 15 leagues of one of the moſt tempeſtuous 
{eas in the world; and the diſtance from Pollew to Edin- 
burgh, occaſioned by the circuit which the polt makes by 
Dingwall, and from thence coaſtwiſe by Aberdeen to Edin- 
burgh, is ſo great, as will ſatisfy your Lordſhips, that it could 


not poſlibly be in the view of parties, that theſe promiſſo- 


ry notes ſhould be preſented, proteſted, G. preciſely. as 
they became due. 

Gullenders loſt no time in tranſmitting theſe promiſſory 
notes to Edinburgh to the other reſpondent, as appears from 
the letter which accompanied them, wrote from Stornoway, 


of this date; and from this letter it appears, that Gillenders June 26. 


had no acquaintance of Berry, the granter of theſe notes, 
nor any knowledge of his circumſtances ; but relying in- 
tirely upon the faith and credit of Brrtwhy/tle, did from 


thence conclude, that Berry muſt be a good man, fince 


Birtzwhiftle had indorſed his notes, which this letter ſays 

will be due before they could reach Edinburgh. | 
Accordingly it happened, that the aforeſaid letter and 

notes did not reach Edinburgh, or come to the other reſpon- 


dent ohn Dingwall's hand ſooner than the oth Fuly, that is, 


ſeven days after the term of payment of the notes; ſo that, 
eto it had been requiſite to proteſt them for non-payment 
upon the 3oth June, or on the 2d July, being the laſt day of 
grace, ſuppoſing them to ſtand upon the ſame footing with 

bills of exchange, this was in nature impracticable. 
How ſoon the notes came to Fohn Dingwall's hands, he 
waited upon Mr. Berry, who was then in as high credit as 
B any 
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any banker in this city, being the preſumptive heir both 
to a rich father and uncle, who had ſet him up in trade; 
and as he could not then have the ſinalleſt ſufpicion of Mr. 
Berry's bankruptcy, which did not break out till the 25th 
July, it is undoudtedly true, that the reſpondent was put 


off from day to day upon aſſurances of payment, till the 


13th July, when upon the payment not being made, he 
proteſted the notes. 

The reſpondent was greatly difficulted, how to notify 
the diſhonour of theſe notes to Birtarhifile: He knew of 
Birtwhiſtle's having gone to the weſt iſlands, but whether 
he had returned from thence, and ſuppoſing him ſtill to 
be in that country, where to find him was quite uncer- 
tain: It was, therefore, thought proper, to addreſs the let- 
ters of advice to his uſual place of reſidence in Yorkfhrre : 
And accordingly three ſeveral letters of advice were wrote; 
the firſt dated 16th July, but which, from the poſt mark, 
appears not to have gone off till the 15th ; the ſecond da- 
ted the 20th, and which, from the poſt mark, appears to 
have been ſent off of that ſame date; the third dated the 
21ſt, and which, from the poſt mark, appears to have been 
ſent off only upon the 23d. 

The petitioner, willing to graſp at every ſhadow that 
can be laid hold of, is pleaſed to ſuppoſe, that the reſpon- 
dent had vitiated ex pg facto, and altered the date of the 
firſt of theſe letters, and that it muſt originally have flood 
the 18th, as 1t carried that day's poſt mark ; and ſome al- 
terations is apparent upon the face of the date as it now 
ſtands the 16th, and which he is pleaſed to ſupp ſe muſt 
have been done of deſign to conceal the neglect of notify- 
ing the diſhonour of theſe notes, ſaid to have been pro- 
teſted upon the 13th, no ſooner than the i>vth: Nay, fo 
much turther does the petitioner carry his ſuſpicions, as e- 
ven to ſuppoſe, that it cannot be true that theſe notes were 
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proteſted upon the 13th, or indeed ſooner than the 20th 
Juli, becauſe no notice is taken of that . proteſt in the a- 
foreſaid letter, whether the true date thereof ſhall be ſup- 
poſed to have been the 16th or the 1 8th. 

Every perſon converſant in writing letters muſt know; 
from his own experience, how apt one 1s, whether from 
mattention or forgetfulneſs, to miſtake the day of the 
month, ant immediately, upon recollection, to amend the 
ſame, eſpecially where the preciſe date appeared at the 
time to be of no conſequence: And though the reſpondent 
cannot now, from his memory, recollect what occaſioned 
this momentary miſtake in the date of that firſt letter, he 
can, with the greateſt truth, declare, that any alteration 
apparent upon the date thereof, neither did, nor could 
proceed from any other motive, if it thall be ſuppo— 
ſed that the amendment or alteration of the date was 
made by him; nor will your Lordſhips be ſurpriſed, that 
ſo trivial a circumſtance has eſcaped his memory: For 
as to the other circumltance, upon which much ſtreſs has 
been laid, viz. that from the poſt markings upon the backs 
of theſe letters, 1t appears, that the letter bearing date the 
16th, was not ſent eff till the 18th; the very ſame thing 

appears to have happened to the letter of the 21ſt, the poſt 
marking of which bears to be the 23d :—lIt is not unuſual 
for letters chat have either been too late of coming to the 
poſt houle, or which by overſight of the clerks have not 
been ſent off, to be allowed to 65 over till the next oppor- 
tunity offers ; and as the poſt mars mult be of the preciſe 
date it is ſent off, it thus frequently happens, that the date 
of the letter and of the poſt mark do not correſpond : And 
as the reſpondent has hitherto diſcharged the duty of his 
profeſſion without repioach, he flatters himſelf, that your 
Lordſhips will not believe him capable of the falſhoad and 
deceit which the petitioner would make your Lordſhips be- 
„ WEE 
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lieve he had committed, in vitiating the date of this letter, 
when he could not have the moſt diſtant protpect of any 
queſtion ſuch as this, that {ſhould render the antedating rhis 
{aid letter, in any degree material. 

But the petitioner does not reſt here: He iuſiſts, that 
however the protelt is made to bear date the 13th it cannot 
poſſihly have been fo, as the letter of the 16th takes no no- 
tice of any ſuch proteſt, which it is not to be thought 
would have been neglected, had any ſuch proteſt been tru- 
ly taken; ſo that, upon the whole, it is impoſſible to ſup— 
poſe theſe promiſſory notes to have been proteſted ſooner 
than the 2oth, as it was by the poſtſcript of the letter of 
that day's date, that notice was firſt taken, that theſe pro- 
miſlory notes had been proteited. | 

It will not require many words to convince your Lord- 
ſhips, how inconclufive and groundleſs theſe ſuſpicions are: 
The letter of the 16th gave notice of the promiſſory notes 
being diſhonoured, and prays directions how to proceed 
therein : It was certainly the intention of that firſt Jetter, 
to have notified, not only the diſhonour of the promiſſory 
notes, but alſo, of their being proteſted: And as the re— 
ſpondent firnily believed, that this had been part of the 
contents of ſaid letter, ſo under that apprehenſion, in wri- 
ting the next letter, did moſt naturally refer to the former 
letter, as having therein notified the notes being proteſted ; 
a circumſtance of ſo very little conſequence the one way or 
the other, that it is ſurpriſing the petitioner ſhould infer 
ſuſpicions of this kind, ſo prejudicial to the character of a- 
ny man of buſineſs, without the cleareſt and moſt indubi- 
table proofs. | | 

The proteſting theſe notes is verified in the way and 
manner required by law, viz. by the inſtrument of a pu- 
blic notary, with the names and deſignations of the wit- 
neſſes preſent thereat ; it is, therefore, probatio probata, that 
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* 1 
ſuch truly was the fact, unleſs the petitioner will undertake | 
to clifprove the ſame. 

The reſpondent is in like manner found fault with, for 
having ſaid in the condeſcendence, that the diſhbidut of 
theſe promillory notes was verbally notified to him, the pe- 
titioner, a day or two after the proteſt was taken, which 
the petitioner obſerves could not poſſibly be fo, ſuppoſing 
the notes to have been proteſted upan the 13th, as from the 
letter in proceſs it appears, that it was not till after the 21ſt 
that he, Brrtwhi/tle, came to Edmburgh. 

The retpondent makes no difficulty to acknowledge his 
miltake in this particular, when condeſcending from me-- 
mory upon the preciſe dates of facts, to which at the time 
he gave no great attention, as thinking it to be immaterial, 
whether the verbal notice was a few days. ſooner or later ; 
thus far his memory ſerved him, that upon his firſt ſeeing. 
Birtwhiſile, after he came to town, he acquainted him 
that the notes were not paid ; he recollected it was a few 
days after taking the proteſt ; more than this, he could 
not intend by the expreſſion referred to in the aforeſaid 
condeſcendence, and will be pardoned to think, it 1s mak- 
ing an ungenerous uſe of ſo trivial a miſtake, to preſume 
a deſign on his part to diſguiſe the true date when the pro- 
teſt was taken. 

Laying theſe things, therefore, out of the caſe, and ta- 
king = fact as it truly ſtands, vz. That theſe notes reach- 
ed Edinburgh no earlier than the 6th Fuly ; and that the 
reſpondent was amuſed by promiſes from the 6th to the 
1 2th, that the notes ſhould be paid; and that upon failure 
of payment, they were, of that date, proteſted, and the 
diſhonour of the notes notified by letters of the 16th, z20th, 
and 21ſt; and that Berry ſtopt payment on the 25th, ſo 
overwhelmed with debt, as muſt, at any rate, occaſion a 
conſiderable loſs upon theſe notes; the queſtion there- 
upon arifing, 1s, upon whom 3 loſs ought to lye, * 

ther 
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ther upon the petitioner, who having purchaſed cattle 
from Gulmders to the full value, indorſed him thele notes 
in ſecurity and payment of the price of the cattle; or 
whether e contra, that loſs ought to lye upon the reſpon- 
dent on account of the alledged failure in the due negotia- 
ting theſe notes. 

Birtwhiſtle being a ſtranger in this country, and not 
amenable to the courts here, otherways than by attach- 
ment of his perſon, to oblige him to find caution pudicio 
/iti, the reſpondent brought his action before the ſheriff 
of Edinburgh, and obtained warrant to arreſt his perſon, 
till caution ſhould be found; but as he left Edinburgh be- 
fore the warrant could be executed, he at firſt proponed a de- 
clinature of the juriſdiction; but as that declinature was after- 
wards paſt from by a mandate to a procurator to appear 
for him, and plead his defences in cauwa, the following pe- 
remptor defences were pleaded ; /, © That no recourſe 
is due upon promiſſory notes by the law of Scotland, be- 
ing only conſidered as a bare ſecurity, aſcertaining ſuch 
a ſum of money to be due, and noways entitled to any 
of the privileges of bills, and even doubtful if they 
* bear intereſt. 24/y, That altho' the ground of debt li- 
* belled had been bills of exchange, (which they are not) 
* they have loſt this privilege, by neglecting to negotiate 
them in due time, ſince they are not proteſted, or any 
* notification ſent to the indorſer of the diſhonour, for 
* thirteen days after the term of pai ment, or more. 

The firſt of theſe, which 1s now given up, was a moſt 
unfair defence ; as the petitioner could not be ignorant, 
that by the docquetted account, of even date with the pro- 
miſſory notes, it had been ſpecially aſcertained, that re- 
courſe was to be competent, if the notes were not paid. 

The reſpondent being thereupon adviſed, that it was pro- 
per to ground his action both upon the aforeſaid docquet- 
ted accompt and premiſſory notes; and to ſecure Birtu hi- 
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fle's effects in this country by arreſtment, raiſed letters of 
arreſtment, jurisdictionis fundande gratia, and thereupon 
brought the preſent action; which, coming of courſe be- 
fore the Lord Kennet, the ſeveral interlocutors complained 
of by this petitioner were pronounced, the juſtice of which 
the reſpondent is now humbly to maintain. 

And as the petitioner in his defences before the ſheriff, 
did ſpecially piead, that promiſſory notes were not entitled 
to the privileges of bills of exchange, it muſt follow by 
neceſſary conſequence, that they are not laid under the 
ſame ſtrict rules of negotiation, as, by law and practice, are 
requiſite in bills of exchange, which being Juris gentium, 
the vehicles of trade between different narions, are, for the 
benefit of commerce, and, by general conſent, allowed ma- 
ny and great privileges; and in reſpect to theſe, are in 
like manner ſubjeRed to the ſtricteſt rules of due negotia- 
tion; and more particularly, that if not duly honoured by 
acceptance or payment, they muſt be proteſted upon the 
laſt of the three days of grace, and the diſhonour notifi- 
ed quam primum to the drawer. 

Whether it would be expedient that the privileges 
granted to bills of exchange, or the ſtrict rules of negotia- 
tion impoſed upon theſe, ſhould be extended to promiſſory 
notes, which are not juris gentium, may, with reaſon, be 
doubted; it is ſuſſicient for the reſpondent's purpoſe, that 
neither of theſe do obtain either by law or practice. 

In our neighbouring country, it required a fpecial ſta- 
tute no further back than the gth and 1oth of King Vil- 
liam, authoriſing inland bills of exchange, to have the ſame 
days of grace that by former practice was allowed in 
forcign bills, and, in default of payment, to be proteſted 
by a notary publick, and which, ufer alia, ſpecially enacts, 
that ſuch proteſt ſhall, within the ſpace of 14 days there- 
after, be notified to the party from whom the bills were re- 
ceived; whereas, in the caſe of foreign bills, both law and 

practice 
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ther upon the petitioner, who having purchaſed cattle 
from Giilinders to the full value, indorſed him theſe notes 
in ſecurity and payment of the price of the cattle; or 
whether e contra, that loſs ought to lye upon the reſpon- 
dent on account of the alledged failure in the due negotia- 
ting theſe notes. 

Birtzohiſitle being a ſtranger in this country, and not 
amenable to the courts here, otherways than by attach- 
ment of his perſon, to oblige him to find caution pudicio 
fiſti, the reſpondent brought his action before the {ſheriff 
of Edinburgh, and obtained warrant to arreſt his perſon, 
till caution ſhould be found ; but as he leit Edinburgh be- 
fore the warrant could be executed, he at firſt proponed a de- 
clinature of the juriſdiction; but as that declinature was after- 
wards paſt from by a mandate to a procurator to appear 
for him, and plead his defences in cauſa, the following pe- 
remptor defences were pleaded ; 1/7, © That no recourſe 
is due upon promiſſory notes by the law of Scotland, be- 
ing only conſidered as a bare ſecurity, aſcertaining ſuch 
a ſum of money to be due, and noways entitled to any 
„of the privileges of bills, and even doubtful if they 
bear intereſt. 24/y, That altho' the ground of debt li- 
* belled had been bills of exchange, (which they are not) 
„they have loſt this privilege, by neglecting to negotiate 
* them in due time, fince they are not proteſted, or any 
* notification ſent to the indorſer of the diſhonour, for 
* thirteen days after the term of pai ment, or more. 

The firſt of theſe, which is now given up, was a moſt 
unfair defence; as the petitioner could not be ignorant, 
that by the docquetted account, of even date with the pro- 
miſſory notes, it had been ſpecially aſcertained, that re- 
courſe was to be competent, if the notes were not paid. 

The reſpondent being thereupon adviſed, that it was pro- 
per to ground his action both upon the aforeſaid docquet- 
ted accompt and premiſſory notes; and to ſecure Birtu hi- 
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fle's effects in this country by arreſtment, raiſed letters of 
arreſtment, juriadictionis fundande gratia, and thereupon 
brought the preſent action; which, coming of courſe be- 
fore the Lord Kennet, the ſeveral interlocutors complained 
of by this petitioner were pronounced, the juſtice of which 
the reſpondent is now humbly to maintain. 
And as the petitioner in his defences before the ſheriff, 
did ſpecially piead, that promiſſory notes were not entitled 
to the privileges of bills of exchange, it muſt follow by 
neceſſary conſequence, that they are not laid under the 
ſame ſtrict rules of negotiation, as, by law and practice, are 
requiſite in bills of exchange, which being Juris gentium, 
the vehicles of trade between different narions, are, for the 
benefit of commerce, and, by general conſent, allowed ma- 
ny and great privileges; and in reſpect to theſe, are in 
like manner ſubjeRed to the ſtricteſt rules of due negotia- 
tion; and more particularly, that if not duly honoured by 
acceptance or payment, they muſt be proteſted upon the 
laſt of the three days of grace, and the diſhonour notifi- 
ed guam primum to the drawer. 

Whether it would be expedient that the privileges 
granted to bills of exchange, or the ſtrict rules of negotia- 
tion impoſed upon theſe, thould be extended to promiſſory 
notes, which are not juris gentium, may, with reaſon, be 
doubted; it is ſuſſicient for the reſpondent's purpoſe, that 
neither of theſe do obtain either by law or practice. 

In our neighbouring country, it required a ſpecial ſta- 
tute no further back than the gth and 1oth of King Wil- 
liam, authoriſing inland bills of exchange, to have the ſame 
days of grace that by former practice was allowed in 
foreign bills, and, in default of payment, to be proteſted 
by a notary publick, and which, inter alia, ſpecially enacts, 
that ſuch proteſt ſhall, within the ſpace of 14 days there- 
after, be notified to the party from whom the bills were re- 
ceived; whereas, in the caſe of foreign bills, both law and 
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practice did require, that the diſhonour ſhould be notified 
quam primum. 

By the ſtatute 3d and 4th of Queen Ann, cap. 9. promif- 
ſory notes were declared to be aſſignable in the fame man- 
ner, as inland bills of exchange are, and action to be com- 
peteat for payment of theſe, at the inſtance of that perſon 
to whom the note is aſſigned or indorſed, againſt thoſe 
who aſſigned or indorſed the ſame, as in caſe of inland 
bills, of which proteſt notice thall be given within 14 days 
thereafter. 

From the aw hority of theſe ſtatutes it will be obvious 


to your Lordſhips, that if this action had been ſued in the 


courts of England, where the petitioner reſides, no defence 
could have lain againſt the recourſe, on account of any al- 
ledged failure in the negotiating theſe promiſſory notes: 
They could not be proteſted againſt Berry, the granter of 
theſe notes, within the three days of grace allowed in fo- 
reign bills, as they had not come to hand till ſeveral days 
after the term of payment: And it has already been ſhown, 
from the date of the indorſations and diſtance of place, 
that it could not poſſibly be in the view of parties, that 
they ſhould either be preſented or paid at the preciſe period 
when they became due; and it is equally apparent, that 
tho' they had been proteſted the day they came to the pur- 
ſuer's hands, it could not have ſerved the petitioner in the 
ſmalleſt degree, as no ſummary diligence could have been 
raiſed thereupon, either at the reſpondent's inſtance, or 
Birtwhiſile's; and therefore, as the proteſt was timeouſly 
taken upon the 13th, and the diſhonour repeatedly notifi- 
ed by three conſecutive letters, all within the 14 days, it 
is a clear caſe, that had this action been brought in the 
courts of England, the petitioner muſt have been caſt with 
full coſts of ſuit. 1 | 

It therefore remains for conſideration, whether the re- 
ſpondent thall be cut out of that recourſe, becauſe the ac- 
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tion happens to be brought in the courts of this country, 
where neither law nor practice, to the reſpondent known, 
requiring ſuch exact negotiation of promiſſory notes as is 
here contended for on the part of the petitioner. | 

There is this material diflcrence in the laws of the two 
countries, that promiſſory notes are, by the laws and prac- 
tice of England, probative and obligatory, whether holo- 
graph or not; whereas, by the laws and practice of Scot- 
land, they are neither probative nor obligatory, unleſs ho- 
lograph, which the notes in queſtion confeſſedly are; and, 
was it not that the contrary practice has obtained, it might 
with reaſon be doubted how far in this country, where 
there is no expreſs ſtatute for that purpoſe, they could paſs 
by indorſation, whereby to intitle the indorſee either to 
proteſt the ſame or ſue for payment. 

That by the law and practice of Scotland, they are not 
intitled to any of the privileges of bills of exchange, whe- 
ther foreign or inland, is a propoſition ſo well eſtabliſhed, 
that it cannot admit of a queſtion. No further back than 
the 1708, in the caſe of Arbuthnot contra Scott, a mer- 
chant's promitlory note was found not to be of the nature 
of a bill of exchange, and therefore null, for want of the 
legal ſolemnities of other writs; and tho', by the later 
practice, they have been ſuſtained as good documents of 
debt when holograph, they are ſtill conſidered as intitled to 
none of the other privileges of bills of exchange, and con- 
ſequently cannot be fubjected to thole ſtrict rules of nego- 
tiation peculiar to bills of exchange, foreign or domeſtic : 
They ſtand upon the fame footing as any common inſtru- 
ment of debt; and, tho' allowed to paſs by indorſation, 
ſuch indorſation has but the effect of a common aſſign- 
ment: They are compenſable by the debt of the indorſer; 
and every other defence that would have been competent 
againſt the indorſer, is equally competent againſt the in- 
dorſee ; and they are equally liable to arreſtments, as any 
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other debt ; and ſo this point has been repeatedly judged, 
particularly, in the caſe of Pundie contra Kennedy of Cul- 
teon, 12th February 1708; and again, in the caſe of For- 
hes contra Tunes, 2d February 1739 3 and which is now ſo 
much triti juris, as to be no longer the ground of a que- 
ſtion. 

And ſo ſtanding the law and practice of this country, 
chat promiſſory notes, tho' holograph, have none of the 
privileges of bills of exchange, it lyes upon the petitioner 
to ſhow by what law they ſhould be ſubjected to thoſe ſtrict 
rules of negotiation which are requiſite in bills of exchange, 
zowing inland bills to be upon the ſame footing with fo— 
reign pills, which is not the caſe in our neighbouring coun- 
try; and it is reaſonable to ſuppoſe, that the rules of ſtrict 
ncgotiation enjoined in the cafe of bills of exchange. are 
iin conſideration of the great and extraordinary privileges 
with which thev are endowed ; and that being the cafe, as 
the indorſement to a promillory note ſtands preciſely upon 
the ſame footing, and has the felt ſame effect as a common 
alignment to any other debt, if it is true, which will ſcarce 
be diſputed, that a common aſſignee is not bound to an 
dliligence towardls operating payment of the debt aſſigned, 
and chat no failure therein can fo feit his recourſe againſt 
the cedent, where ſuch recourſe 1s ſpecially provided for. 
Was it neceſſary, the re pondent would be juitified ia main- 
raining, that he was under no obligation, either to have 
proteſted the notes, or to have noted the diſhonour to the 
Petitioner. 

There is, indeed, this material difference between a com- 
mon altgnment and the indoriement of a bill, that in the 
caſe of the former, there Ives no recourſe, tho” the aſſignee, 
after uſing all the diligence the law can give, fails in ope- 
rating payment; Þbecautle the warrandice in the afſignment, 
where notlung further is ſpecially provided. imports no more 
than debitum ſubeſſe, and the aſſignce takes his hazard of the 
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therein muſt bar the recourſe: But this is plainly begging 


3 
ſolvency of the debtor ; ; Whereas, in bills of exchange, fa- 
vore commerci, recourſe is granted againſt the drawer or in- 
dorſee, providing g the indorſee, or holder of the bill, has fol- 
lowed out the rules of negotiation preſcribed in ſuch caſes ; 
but which diſtinction does not apply to the caſe in hand, 
where, from the docquet ſubjoined to ſaid fitted account, 
as relative to the indorſement of {aid promiſſory notes, ſuch 
recourſe was ſpecially provided for, whereby the indorſe- 
ment to theſe promiffory, notes was, by the agreement of 
parties, put on the ſame tooting with a common aſſignment, 
containing warrandice not only debitum ſubeſſe, but that the 
debt thould actually be made good. 

Nothing is more common in the mercantile practice, 
than to lodge in the hands of a banker or merchant, a 
number of bills blank indorſed, for ſecurity and repay- 
ment of the ſums advanced; but it was never underſtood 
that the merchant or banker was bound, either to negoti- 
ate, or to do diligence upon the bills ſo depoſite, he holds 
the bills for his ſecurity : It is the buſineſs of the indorſer, 
to fee that they are paid, but if payment is not made, he 
is {till liable for the debt, for ſecurity of which the bills 
were indorſed ; and there is no material difference between 
that and the preſent caſe, the petitioner was debtor in the 
price of the cattle bought, in ſecurity of payment of which 
debt, he indorſed to the reſpondent, for behoof of Gillen- 
ders, theſe promiſſory notes, which being diſhonoured, he 
is, by every principle of law and juſtice, liable in payment 
of the price of the cattle. 

The petitioner is pleaſed to contend, that as recourſe 
was in this caſe ſpecially provided by the docqueted ac- 
compt, relative to the indorſement of theſe promiſſory 
notes: There was an implied obligation upon the reſpon- 
dent, to do what was neceſſary for operating payment of 
theſe promitlory notes; and conſequently, that his failzie 
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the queſtion ; no ſuch condition would be implied in a 
common aſſignment, with the moſt abſolute warrandice 
debitum ſubeſſe, and that the debt ſhould be effectual ; fo 
that allowing the indorſement to a pr omiſſory note, to be 
in part caſu with ſuch atlignment, as no failure of dili— 
gence would forfeit the aflignee's recourſe upon the war- 
randice of his aſſignation, neither can ſuch forfeiture 
ſtrike againſt the indorſee of a promiſſory note. 

But the reſpondent has no occaſion, in the preſent caſe, 
to plead the point ſo high: No ſummary diligence was 
competent upon theſe promiſſory notes, payment was de- 
manded how ſoon the notes came to hand ; ; the demand 
was renewed, and payment promiſed for ſeveral ſucceſſive 
days: Berry was at the time of unſuſpected credit; the 
taking the proteſt a few days ſooner, would not have be- 
nefited the petitioner in the ſmalleſt degree; and as the 
diſhonour of the notes was notified by repeated letters in 
a very few days after the proteſt was taken, addreſſed to 
the petitioner at his place of reſidence in England, he ſubmits 
it to your Lordſhips, whether he was guilty of ſuch undue de- 
lay, in negotiating theſe promiſſory notes, under the circum- 
ſtances of the caſe as above ſtated, as ought on that account, to 
forteit the recourſe, and ſubject him to the loſs ariſing trom 
the unexpected ſuperveening bankruptcy of Gerry the accep- 
ter : It the petitioner can point out any law or practice, that 
does require the ſame degree of ſtrict negotiation to be re- 
quiſite in the holders of ſuch promillory notes, as in the 
caſe of bills of exchange, he may poſhbly prevail; but if 
there is no ſuch law or practice, your Lord{hips will not be 
diſpoſed to inflict ſo heavy a forfeiture for a ſuppoſed 
tranſgreſſion, or failzie, l has no authority, to the re- 
ſpondent known, either in the law or practice of this coun- 
try. 

The petitioner ſtates it as a doubtful matter, whether 
Berry's bankruptcy did not break out as early as the 2oth 
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July, inſtead of the 25th, as averred by the reſpondent; 
but as it does not occur, what difference this can make 
upon the queſtion now at iſſue, it ſhall ſuffice to refer to 
the petitioner's own letter, dated at Edinburgh, the 29th 
July, adreſſed to Mr. Gillenders, wherein he gives account 
of Berry's notes being ſtil] unpaid, and that he had ſtopt 
payment on the 25th; and as it cannot be imagined that 
the petitioner was then ignorant of the fact, he cannot be 
allowed now to retract what he thus explicitely acknowledg- 
ed, however immaterial it muſt appear, whether Berry's 
bankruptcy did truly happen upon the 25th, or a few 
days preceeding. 

The /aft ground of complaint, is the petitioner's being 
found liable in expences, the accompt of which the Lord 
Ordinary has been pleaſed to modify to 17 J. 17 5s. beſides 
the expences of extracting the decreet ; and as the petition- 
er has thought it material to ſubjoin a copy of the accompt 
itſelf, the reſpondent will be pardoned to think, that if 
either party had cauſe to complain of the ſum awarded, it 
was he, not the petitioner, that ought to have been the 
plaintiff: The articles of the accompt will ſpeak for 
themſelves ; the petitioner's particular fituation, as being 
a ſtranger in this country, and not amenable to the courts 
here, otherways than by arreſtment of his perſon or his ef- 
fects, made it necellary to inſtitute the original ſuit be- 
fore the ſheriff, in order to obtain a warrant to arreſt his 
perſon, till caution ſhould be found judicis ſiſti; which 
warrant was accordingly obtained, tho' the effect there- 
of was diſappointed, by his withdrawing his perſon be- 
fore it could be got execute; and that this was not an im- 
proper precaution, appears from the defence which he 
firſt pleaded, a declinature of the juriſdiction, in reſpett 
of his not being amenable to the courts here: There is not 
in the whole accompt, one article {tated of actual deburſe- 
ments that were not truly paid out: The lawyers are mo- 
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derate, one conſultation only for each ſeſſion, the other ar- 
ticles are ſtated according to the regulations: And if the 
reſpondent is not forfeited of the recourſe upon the pro- 
miſſory notes themſelves, there is equal juſtice that he 
ſhould be indemnified of che expences he has been put to, 
in ſuing for payment. 


In reſpef whereof, &c. 
ALEX. LOCKHART. 


